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for the procurement within 14 days
after the protester first discovered the
possible violation. The provision in
paragraph (d) of § 21.5 will apply not
later than January 1, 1997.

(e) Protests not filed either in GAO
or the contracting agency within the
time limits set forth in § 21.2.

(f) Protests which lack a detailed
statement of the legal and factual
grounds of protest as required by
§ 21.1(c)(4), or which fail to clearly state
legally sufficient grounds of protest as
required by § 21.1(f).

(g) Procurements by agencies other than
Federal agencies as defined by sec. 3 of
the Federal Property and Administrative
Services Act of 1949, 40 U.S.C. 472. Pro-
tests of procurements or proposed pro-
curements by agencies such as the U.S.
Postal Service, the Federal Deposit In-
surance Corporation, and nonappro-
priated fund activities are beyond
GAO’s bid protest jurisdiction as estab-
lished in 31 U.S.C. 3551–3556.

(h) Subcontract protests. GAO will not
consider a protest of the award or pro-
posed award of a subcontract except
where the agency awarding the prime
contract has requested in writing that
subcontract protests be decided pursu-
ant to § 21.13.

§ 21.6 Withholding of award and sus-
pension of contract performance.

Where a protest is filed with GAO,
the contracting agency may be re-
quired to withhold award and to sus-
pend contract performance. The re-
quirements for the withholding of
award and the suspension of contract
performance are set forth in 31 U.S.C.
3553 (c) and (d).

§ 21.7 Hearings.
(a) At the request of a party or on its

own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed to resolve the
protest.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to dis-
cuss and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be con-
ducted as soon as practicable after re-

ceipt by the parties of the agency re-
port and relevant documents. Although
hearings ordinarily will be conducted
at GAO in Washington, DC, hearings
may, at the discretion of GAO, be con-
ducted at other locations, or by tele-
phone.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
attend as observers and may partici-
pate as allowed by GAO’s hearing offi-
cial. In order to prevent the improper
disclosure of protected information at
the hearing, GAO’s hearing official
may restrict attendance during all or
part of the proceeding.

(e) Hearings shall normally be re-
corded and/or transcribed. If a record-
ing and/or transcript is made, any
party may obtain copies at its own ex-
pense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a rel-
evant question, GAO may draw an in-
ference unfavorable to the party for
whom the witness would have testified.

(g) If a hearing is held, no separate
comments on the agency report should
be submitted unless specifically re-
quested by GAO. Each party shall file
with GAO, within 5 days after the hear-
ing was held or as specified by GAO, a
single document expressing any com-
ments on both the hearing and agency
report, with copies furnished to the
other parties. By the due date, if the
protester has not filed comments or a
written statement requesting that the
case be decided on the existing record,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

§ 21.8 Remedies.

(a) If GAO determines that a solicita-
tion, cancellation of a solicitation, ter-
mination of a contract, proposed
award, or award does not comply with
statute or regulation, it shall rec-
ommend that the contracting agency
implement any combination of the fol-
lowing remedies:
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